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Legislative Change Will Impact on Conveyancing 
 
1. Introduction 
 
One of the more significant conveyancing decisions of 2005 was MNM 
Developments Pty Ltd v Gerrard [2005] QCA 230 (‘Gerrard’).  Real estate 
agents, in particular, became concerned when the Court of Appeal raised 
grave doubts concerning the validity of a contract for the sale of residential 
property formed by the use of fax.  As a result, the government acted quickly 
to introduce amendments to the Property Agents and Motor Dealers Act 2000 
(Qld) (‘PAMDA’) and the Body Corporate and Community Management Act 
1997 (Qld) (‘BCCMA’).  The relevant Act is the Liquor and Other Acts 
Amendment Act 2005 (Qld).  These amendments commenced on 1 
December 2005. 
 
In the second reading speech, the Minister stated that these amendments 
would provide certainty for sellers of residential properties or their agents 
when transmitting pre-contractual documents by facsimile and other electronic 
means.  The accuracy of this prediction must be assessed in light of the errors 
that may occur. 
 
2. PAMDA amendments 
 
The amendments deal separately with the requirements for sending a 
proposed contract to a buyer for execution and the process for returning an 
executed contract to a buyer.  In both instances, the amendments prescribe a 
process to be followed which is dependent on the method of communication 
that is used whether it is fax, email or non electronic communication. 
 
To remove any doubt, it is expressly provided that the amendments are 
subject to the Electronic Transactions (Queensland) Act 2001 (Qld) (‘ETQA’). 
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3. Sending a proposed contract to a buyer 
 
In an attempt to overcome problems associated with Gerrard, there is no 
longer a requirement for the warning statement to be attached to the contract 
in the case of faxing or email. 
 
3.1 Fax 
 
Section 366 prescribes the process for sending a proposed contract for 
residential property by fax.  The seller or the seller’s agent must, when faxing 
the proposed relevant contract, fax the following documents in the following 
order: 
 
 A single cover page containing a clear statement directing the 
proposed buyer’s attention to the warning statement, information sheet 
(if applicable), the proposed relevant contract and the disclosure 
statement (if applicable and not previously given) (for the purposes of 
this article I will refer to this type of clear covering statement as the 
‘prescribed covering statement’); 
 
 The PAMDA warning statement; 
 
 The BCCMA information sheet (if applicable); 
 
 The proposed relevant contract; 
 
 Disclosure statement under BCCMA (if applicable and not previously 
given); and 
 
 Any other documents (if applicable). 
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3.2 Electronic Communication (other than fax) 
 
Section 366A prescribes the process for sending a proposed contract for 
residential property by electronic communication other than fax, such as 
email.  To comply, the electronic communication must contain: 
 
 A message containing the prescribed covering statement 
 
 A single document that is protected against unauthorised change 
consisting only of the PAMDA warning statement appearing as the first 
or top page of the document, the BCCMA information sheet (if 
applicable) appearing immediately after the warning statement and the 
proposed relevant contract.  If applicable, and not previously given, a 
disclosure statement under the BCCMA may also form part of this 
single secure document provided it does not appear before the 
BCCMA information sheet. 
 
In addition, the email may contain any other documents or files provided they 
are separate to the single secure document referred to above. 
 
3.3 Giving the proposed relevant contract in another way 
 
Section 366B prescribes the process for giving a proposed contract for 
residential property for signing in a way other than by electronic 
communication, such as personal delivery or posting.  In these circumstances, 
the amendments require the PAMDA warning statement to be attached to the 
contract as the first or top page with the BCCMA information sheet (if 
applicable) appearing immediately after the warning statement. 
 
The word ‘attach’ is now defined to mean attached in a secure way so that the 
warning statement, information sheet and the contract appear to be a single 
document.  The two statutory examples given are physical attachment by way 
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of either stapling or binding, consistent with the judgment of Muir J in MP 
Management (Aust) Pty Ltd v Churven [2002] QSC 320. 
 
Further: 
 
 Where the proposed contract is handed to the proposed buyer, the 
proposed buyer’s attention must be directed to the warning statement, 
information sheet and any applicable disclosure statement.  This 
requirement may be satisfied orally or perhaps, more prudently, by 
including the prescribed covering statement in an accompanying letter. 
 
 Where the proposed contract is given to the proposed buyer in a way 
other than by handing (for example, by posting), the seller or the 
seller’s agent must include the prescribed covering statement in a 
covering letter with the proposed contract. 
 
3.4 Effect of Non-Compliance 
 
If the prescribed process for submitting documents for signing is not followed 
the buyer will be entitled to terminate the contract under s 367 at any time 
before settlement by giving written notice to the seller or their agent.  The 
seller or their agent (as the case may be) will also commit an offence with a 
maximum fine of $15,000. 
 
3.5 Ability to Correct Non-Compliance 
 
Section 366C provides for a process to correct non-compliance.  Provided the 
buyer is notified of the non-compliance before execution of the contract by 
both parties, the seller may withdraw the contract and notify the buyer of the 
failure and the proposed steps to rectify.  This will avoid the imposition of any 
statutory fine.  However, that there is no obligation on the buyer to re-execute 
the contract. 
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4. Signing by the proposed buyer 
 
Once received by the buyer, s 366D provides for the order in which the buyer 
must sign the warning statement and the contract.  If the contract is not 
handed to the proposed buyer for execution, no particular order of signing is 
specified. 
 
Contrast where the contract is handed to the buyer for execution.  In these 
circumstances, the warning statement is of no effect unless the buyer signs 
the warning statement before signing the contract: s 366D(3).  However, a 
subsequent deeming provision provides for the fact of the buyer’s signature to 
be proof the warning statement was signed first unless the buyer proves 
otherwise: s 366D(5). 
 
5. Returning an executed contract to a buyer 
 
The time when the parties are bound to a relevant contract remains the time 
when the buyer or the buyer’s agent receives the warning statement, the 
information sheet (if applicable) and the contract from the seller or their agent.  
However, the amendments to s 365 again prescribe the process for, and 
order, in which documents are to be returned. 
 
5.1 Returning an executed contract by fax 
 
The seller or the seller’s agent must, when faxing the executed contract, fax 
the following documents in the following order: 
 
 A single cover page containing the prescribed covering statement; 
 
 The PAMDA warning statement; 
 
 The BCCMA information sheet (if applicable); 
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 The relevant contract; and  
 
 Any other documents (if applicable). 
 
The deeming provision, which remains in s 365(4), provides that the buyer 
receives a contract sent by fax when the sender (the seller or the seller’s 
agent) receives a successful facsimile transmission. 
 
5.2 Returning an executed contract by email 
 
If an executed contract is returned by email, the email must contain: 
 
 A message containing the prescribed covering statement; and 
 
 A single document that is protected against unauthorised change 
consisting only of the PAMDA warning statement appearing as the first 
or top page of the document, the BCCMA information sheet (if 
applicable) appearing immediately after the warning statement and the 
relevant contract. 
 
In addition, the email may contain other documents or files provided they are 
separate to the single secure document referred to above. 
 
The time of receipt of an email is governed by the ETQA.  As shall be seen 
shortly, the fact that a buyer must consent to the receipt of the documents by 
email will mean it is received when the email enters the buyer’s computer.  In 
the event of a dispute, this may be difficult for a seller to prove. 
 
5.3 Returning an executed contract in another way 
 
When handing over or posting the executed contract to the buyer, the seller or 
the seller’s agent must: 
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 Return the PAMDA warning statement, BCCMA information sheet (if 
applicable) and relevant contract attached together in that order, and 
 
 Direct the attention of the buyer or the buyer’s agent to the warning 
statement, BCCMA information sheet (if applicable) and the relevant 
contract.  When handing the document over, this requirement may be 
satisfied by oral advice.  When posting the documents, the prescribed 
covering statement should be included in the letter enclosing the 
documents. 
 
5.4 Effect of Non-Compliance 
 
Failure to comply with the requirements concerning the return of the executed 
contract will mean that the buyer and the seller will not be bound by the 
relevant contract under the terms of s 365, with the same consequences as 
prior to the amendments. 
 
6. What can go wrong? 
 
It seems that these PAMDA amendments may well increase the likelihood of 
buyers being able to escape contractual liability.  Fax cover pages, email 
practice, precedent letters and general office practice will need to be carefully 
scrutinised. 
 
The impact of the ETQA must also be addressed. 
 
6.1 ETQA 
 
If a seller or a seller’s agent chooses to employ a form of electronic 
communication (either when forwarding or returning documentation) they will 
need to comply with the ETQA for the communication to be effective.  Section 
11 of the ETQA is the relevant section.  For a warning statement to be 
effectively provided by fax or email, two conditions must be satisfied: 
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 First, the seller or their agent must ensure that the email or fax is 
retained for future reference.  The sender should retain a copy of the 
fax or the email at least until the transaction is completed or any 
dispute resolved. 
 
 Secondly, the proposed buyer must consent to the contract being sent 
by electronic means.  To avoid later disputes, the proposed buyer 
should be required to provide their written consent prior to the sending 
of the contract.  Failure to obtain the consent (or evidence of the 
consent) will mean that the warning statement has not been effectively 
provided and the buyer will not be bound. 
 
6.2 Other errors to avoid 
 
6.2.1 When sending a proposed contract to a buyer for execution 
 
 Failure to include the prescribed covering statement in the cover page 
(when faxing), the message (when emailing), a letter included with the 
documents (when posting) or in writing or verbally (when documents 
are handed over) 
 
 Failure to use a fax cover sheet that is limited to one page 
 
 Failure to fax the prescribed documents in the correct order 
 
 Failure to email a single document that is protected against 
unauthorised change.  This may require a scanned copy of the 
documents or a secure PDF. 
 
 Including non-prescribed documents as part of the single secure 
document that is emailed. 
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 Where documents are handed over or posted, failure to attach the 
warning statement, information sheet and contract in the correct order 
or failure to ‘attach’ the prescribed documents such that they appear to 
be a single document.  For example, given the new statutory examples, 
documents should not be loose within a single manila folder or the like. 
 
6.2.2 Once documents received by the proposed buyer 
 
 Where documents are provided in a way other than being handed to 
the proposed buyer for execution, a failure by the buyer to sign the 
warning statement 
 
 Where documents are handed to the proposed buyer for execution, a 
failure by the buyer to sign the warning statement first before the 
contract. 
 
6.2.3 When returning an executed contract to a buyer 
 
There are also a number of errors to be avoided when returning an executed 
contract to a buyer: 
 
 Failure to include the prescribed covering statement in the cover page 
(when faxing), the message (when emailing), a letter included with the 
documents (when posting) or in writing or verbally (when documents 
are physically handed over) 
 
 Failure to use a fax cover sheet that is limited to one page 
 
 Failure to fax the prescribed documents in the correct order 
 
 Failure to email a single document that is protected against 
unauthorised change. 
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 Including non-prescribed documents as part of the single secure 
document that is emailed. 
 
 Where documents are handed over or posted, failure to attach the 
warning statement, information sheet and contract in the correct order 
or failure to ‘attach’ the warning statement, information sheet (if 
applicable) and the contract such that they appear to be a single 
document. 
 
As can be seen, these errors essentially mirror the type of errors possible 
when the documents were first provided for execution. 
 
7. BCCMA amendments 
 
Like the PAMDA amendments, the BCCMA amendments are intended to 
facilitate the provision of sale documents for lots in community title schemes, 
for execution purposes, by the use of electronic communication. 
 
The first thing to note is that if the community title lot is residential the 
provisions in PAMDA (as outlined) must be followed.  If a commercial lot is 
being sold, the Body Corporate amendments prescribe a process for 
submitting the proposed contract, information sheet and disclosure statement.  
Once again, the process is dependent on the method of communication that is 
used. 
 
Unlike PAMDA, there is no statutory equivalent of the prescribed covering 
statement directing the proposed buyer’s attention to the information sheet.  It 
is considered that buyers of commercial property do not require the stricter 
protection afforded buyers of residential property. 
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8. Conclusion 
 
As noted in Gerrard, an object of consumer protection may result in a buyer 
having a right to terminate for technical contraventions, regardless of whether 
any material disadvantage has been suffered.  While the statutory 
amendments may facilitate the use of electronic communication, this benefit 
may be achieved at the price of increased litigation.  With the gradual 
emergence of a buyer’s market, particular attention will need to be paid to 
these amendments. 
